
    WETLANDS COUNCIL           
MINUTES  

January 13, 2004 
                                                        
 

The Wetlands Council met on Tuesday, January 13, 2004 at the  
Department of Environmental Services, 29 Hazen Dr., Concord, NH 

 
Attendees:  
Council Members: Brian F. Fowler, Chairman; John S. Cobb, Camilla Lockwood, 

Lawrence E. Morse and Glenn Normandeau   
            Designees: Sharon Champagne, Ted Diers, William Ingham Jr., E. William 

Roy, Thomas Sloan, John St.C White 
 
Absentees: William M. Dannehy and Thomas G. Chrisenton                           
 
The meeting was called to order by Chairman Brian Fowler at 9:00 a.m.   
 
1. Approval of Minutes of September 23, 2003 Meeting 
 

A motion was made by Mr. Cobb and seconded by Mr. Roy to accept the 
minutes of September 23, 2003 as presented.  It was unanimously voted with 
Mr. Normandeau abstaining. 
 

9:05 Councilors Lockwood and Sloan arrived. 
  
2. Status of Appeals 

Michael Sclafani, Appeals Clerk, distributed a report and reviewed the status of 
appeals with the Council members. 

 
• Docket No. 02-13 WtC – John P. and Carole Hoag et al, Appeal 

An appeal hearing was held on September 23, 2003 and a written Decision & 
Order was issued on October 29, 2003 denying the appeal.   
 
On November 17, 2003 Attorney Cooper on behalf of the applicants, Timothy 
and Allison Vail, filed a Motion to Reconsider the Decision & Order of October 
29, 2003 to Amend to Include Requisite Findings and Rulings. On November 
18, 2003, the Conservation Law Foundation, on behalf of the appellants, filed a 
Motion for Reconsideration of N.H. Wetlands Council’s October 29, 2003 
Decision & Order.   
 
On December 11, 2003, Attorney Helms on behalf of DES filed an Assented-to 
Motion to Extend Time to File Response to Motions for Reconsideration, which 
was granted on December 16, 2003. 
 
Decisions & Orders denying Attorney Cooper’s Motion for Reconsideration as 
well as CLF’s Motion for Reconsideration were issued on December 24, 2004.   
 

Chairman Fowler explained for the benefit of recently-appointed Councilors that 
between council meetings, procedural and administrative issues are ruled on by 
the Chairman and copies of all documents are forwarded to the Councilors.  If 
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there is disagreement with any action taken by the Chairman, the Councilors may 
bring those matters up at the next meeting and make motions to reverse or modify 
as appropriate.    
 
• Docket No. 02-16 WtC - Donald S. Thompson: WB #2002-01019  

 There has been no further activity on this appeal and a stay remains in effect. 
Mr. Sclafani advised that there is likely to be an enforcement action, which 
would result in the appeal being withdrawn.  Further information should be 
available by the Council’s February meeting.    

 
• Docket No. 03-02 WtC – Philip and Judith Mills: WB #2002-00922 

On December 19, 2003, Attorney Amy Mills, on behalf of DES, filed a Motion to 
Lift Stay in this appeal.  The stay was put into effect to give the parties an 
opportunity to resolve their differences but negotiations have reached an 
impasse. 
  
Councilor Ingham made a motion to grant the Motion to Lift Stay.  
Councilor Normandeau seconded the motion and it was unanimously 
voted. 
 
Mr. Sclafani will schedule a pre-hearing conference on this appeal. 
 

• Docket No. 03-03 WtC – Joseph J. Smith: WB #2001-00787 
 A pre-hearing conference was held on December 22, 2003.  At the pre-hearing 

conference, all parties agreed to a dismissal of this appeal.  The appellant also 
waived his rights for reconsideration.  The dismissal was granted and on 
December 23, 2003, a Decision & Order to Dismiss was issued. 

 
 Councilor Normandeau recused himself from discussion of this appeal. 
 
• Docket No. 03-11 WtC – Town of Barrington – Application of USA Springs for a 

Large Groundwater Withdrawal Permit 
A stay remains in effect on this appeal before the Wetlands Council.  The 
Towns of Barrington and Nottingham also have pending appeals before the 
Water Council in this matter. 
 
Councilor Morse recused himself from discussion of this appeal. 
  

• Docket No. 03-13 WtC – Town of Salem Conservation Commission:  
WB #2002-02397 
A pre-hearing conference was held on December 22, 2004 and a hearing is 
scheduled before the Wetlands Council on February 10, 2004. 
 

•  Docket No. 03-16 WtC - Herbert and Joan Sauve 
On November 14, 2003 a Petition for Appeal was filed appealing a Wetlands 
Bureau decision to reconsider and deny the issuance of a permit to the 
appellants to construct a seasonal dock.  The petition was not timely filed and 
on November 17, 2003, a Decision & Order to Summarily Dismiss the appeal 
was issued.  On December 1, 2003, the abutter, Erskine Family Trust, filed a 
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Response to the Petition for Appeal.  On December 3, 2003, the appellants 
filed a Motion for Reconsideration of the November 17, 2003 Decision & Order. 
 
Councilor Normandeau made a motion to deny the appellants’ Motion for 
Reconsideration.  Councilor Morse seconded the motion and it was 
unanimously voted. 
 

•  Docket No. 03-17 WtC - Roy & Myra Gordon Appeal 
On December 1, 2003 a Petition for Appeal was filed appealing Wetlands 
Bureau permit #2002-02335 for a boathouse on Squam Lake in Center Harbor 
issued to Robert and Leslie Dahl. The petition was timely filed.  On December 
10, 2003, Attorney Peter McGrath filed an appearance on behalf of the 
Applicants, Robert and Leslie Dahl, and a Motion to Dismiss Issues I and II of 
the Petition for Appeal.  On December 11, 2003, Attorney McGrath filed a reply 
to the Petition for Appeal. 
 
Councilor Sloan moved to accept the appeal.  Councilor Champagne 
seconded the motion and it was unanimously voted. 
 
Chairman Fowler explained that there is a dispute between the parties as to 
whether or not a Supreme Court decision is in place regarding a property 
dispute, which can be explored at a pre-hearing conference. 
  
Councilor Lockwood made a motion to table the Motion to Dismiss Issues 
I and II of the Petition for Appeal pending a pre-hearing conference.  
Councilor Morse seconded the motion and it was unanimously voted. 
 

•  Docket No. 03-18 WtC - Conservation Law Foundation Appeal 
On December 1, 2003 a Petition for Appeal was filed by Attorney Bradford 
Kuster on behalf of the Conservation Law Foundation appealing Wetlands 
Bureau permit #2002-02335 issued to Robert and Leslie Dahl.  On December 
11 Attorney McGrath filed an appearance on behalf of applicants, Robert and 
Leslie Dahl; Applicant’s Reply to Conservation Law Foundation’s Petition for 
Appeal, and Applicant’s Motion to Dismiss Appeal of Conservation Law 
Foundation.  On December 17, 2003, a Decision & Order to Summarily Dismiss 
the Appeal was issued based on a finding that the Conservation Law 
Foundation does not have standing to bring the appeal before the Council 
since it did not file for reconsideration with the Wetlands Bureau.  The 
Conservation Law Foundation filed an Objection to the Motion to Dismiss 
Appeal on December 19, 2003.  On January 6, 2004, the Conservation Law 
Foundation filed a Motion for Ruling on Dismissal by Full Wetlands Council and 
a Motion for Reconsideration of Decision & Order to Summarily Dismiss Notice 
of Appeal.  On January 9, 2004, the applicant filed an Objection to the 
Conservation Law Foundation’s Motion for Reconsideration and an Objection 
to the Conservation Law Foundation’s Motion for Ruling on Dismissal by Full 
Wetlands Council. 
 
Councilor Lockwood recused herself from the discussion on this appeal. 
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Brad Kuster, attorney for the appellant, requested a hearing before the full 
Wetlands Council to allow the parties to address specific issues. 
 
Chairman Fowler explained that the statutes require that only parties who have 
participated in the process at the Bureau level have standing to bring an appeal 
before the Wetlands Council.  It is the Council’s responsibility to determine if 
decisions made by the Bureau were unreasonable or unlawful.   The 
Conservation Law Foundation, however, can file a motion to intervene in the 
Appeal of Roy and Myra Gordon, Docket No. 03-17 WtC, which is an appeal of 
the same permit #2002-02335 that is the subject of this appeal.  After lengthy 
discussion, the following vote was taken: 
 
Councilor Morse made a motion to deny appellant’s Motion for 
Reconsideration and to reaffirm the Chair’s decision to summarily 
dismiss the appeal.  Councilor Normandeau seconded the motion and it 
was unanimously voted with Councilor Lockwood abstaining.  
 
The Council further discussed Conservation Law Foundation’s Motion for 
Ruling on Dismissal by Full Wetlands Council.  Chairman Fowler read into the 
record Wetlands Council rule Env-WtC 207.02: 
 

Authority of Presiding Officer. 
(a) The presiding officer shall: 
 
 (1)  Regulate the course of the conference or hearing; 
 
 (2)  Rule upon issues of procedure; and 
 
 (3)  Take such other action as necessary for the efficient and 

orderly conduct of the hearing, consistent with these rules 
and any other applicable law. 

 
(b) The presiding officer shall open the conference or hearing by 
describing in general terms the purpose of the conference or hearing 
and the general procedures governing its conduct, and shall then 
proceed in accordance with these rules. 
 

After a brief discussion, the following vote was taken: 
 
Councilor Diers made a motion to deny the Motion on Ruling on 
Dismissal by Full Wetlands Council.  Councilor White seconded the 
motion and it was unanimously voted with Councilor Lockwood 
abstaining. 
 

• Docket No. 03-21 WtC - Appeal by Lee Maserian 
On December 19, 2003 a Petition for Appeal was filed by Attorney Bianco on 
behalf of Lee Maserian along with a Supporting Memorandum of Facts and 
Law appealing an Administrative Order issued by DES.  The petition was timely 
filed.     
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There was lengthy discussion regarding a possible conflict between the 
Wetlands Council rules and the statutes with regard to appeals of 
administrative orders or enforcement matters brought before the Council.  
Concerns were expressed about the need to obtain an opinion from the 
Council’s legal counsel prior to taking a vote on this appeal.  
 
Councilor Ingham made a motion to accept the appeal.  Councilor 
Lockwood seconded the motion and the motion carried with Councilors 
Morse, Diers and Sloan opposed. 
 

•  Docket No. 03-04 WtC, Aqua Terrace Condominium Association 
On October 6, Attorney Harbaugh filed an Assented-to Motion to Continue 
Appeal Hearing which was scheduled for October 28, 2003.  On October 13, 
2003 a Decision & Order was issued granting the Motion to Continue and 
rescheduling the hearing to January 13, 2004.  Attorney Nix, on behalf of the 
Appellant, filed a Stipulation to narrow the issues on appeal and a Pre-Hearing 
Memorandum.  On November 24, 2003 Attorney Harbaugh filed an Assented-
to Motion to Supplement the Record to include a fax dated August 31, 2000 
from Aqua Terrace to DES which was inadvertently omitted from the record.  
On November 26, 2003 a Decision & Order was issued granting the Motion to 
Supplement Record. 
 
The parties to the appeal have agreed to waive a full appeal hearing. Parties 
have submitted written arguments to the Council and will present a brief oral 
presentation. 
 

9:55 a.m. The Wetlands Council meeting recessed to hear the Appeal of Aqua Terrace 
Condominium Association  

 
11:00 a.m. The Wetlands Council meeting reconvened.    
 
3.  Wetlands Bureau Update 

Collis Adams, Wetlands Bureau Administrator, distributed copies of proposed 
rules: 
   
a. The Permit-by-Notification rules were adopted on November 21, 2003.  

Forms and applications are available at DES and on the DES Website.  
 
b. The mitigation rules were heard in December 2003 by JLCAR.  There were 

preliminary objections which required some language changes.  A revised 
draft has been submitted to JLCAR and a hearing is expected to take place 
on February 19, 2004.  

 
As a follow up to the mitigation rules, the next step is to create a mitigation 
fee program which would provide an alternative in cases where onsite 
mitigation is not possible. It will be necessary to assemble a work group of 
stakeholders from both state government and regulated communities to work 
on the significant issues involved in the development and implementation of 
this program.  
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c. A revision of Wt 402.19 is required to conform to a recent Governor & Council 

policy change which eliminated the requirement for fee simple ownership of 
property for construction of structures on shoreline frontage.  

 
The two pending rule changes will be discussed at the February 10, 2004 meeting. 
 

4.  Other Business 
There was no other business to come before the Council. 
 

5.  Next Meeting 
 The next meeting is tentatively scheduled for February 10, 2004.  Proposed items 

on the agenda include a hearing on the Salem Conservation Commission appeal, 
proposed work session to go over rulemaking proposals, and discussion of council 
procedures and possible rule changes.   

 
11:10 The meeting was adjourned and immediately reconvened to review the status of Docket 

No. 03-08 WtC - Cayten Appeal 
 

2. Cont’d 
• Docket No. 03-08 WtC - Cayten Appeal 

Mr. Sclafani reviewed numerous filings with the Council.  A reconvened pre-
hearing conference was held on November 17, 2003, at which time it was 
decided that a motions hearing will take place today and, if warranted, a 
hearing on the merits will follow.  
 

6.  Adjournment 
Councilor Roy made a motion to adjourn. Councilor Diers seconded the motion, 
and it was unanimously voted. 
 

The meeting adjourned at approximately 11:15 a.m. 
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